
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: )
) Bankruptcy No.  04-60905 - DDO

David J. Larson and )
Dawn M. Larson, )

) Chapter 13
)

Debtor. )

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

To: The Debtor and his Counsel and other entities specified in Local Rule 9013-3(a).

1. State Bank & Trust, by and through its counsel, moves the Court for the relief requested

below and gives Notice of Hearing.

2. The Court will hold a Hearing on this motion at 1:00 p.m., on September 28, 2004,

Courtroom No. 2, United States Bankruptcy Court, 205 Post Office Building, 118 South Mill

Street, Fergus Falls, MN 56537.

3. Any response to this motion must be filed and delivered no later than September 23,

2004, on all parties required to be served pursuant to Local Rule 9013-3, which is three days

before the time set for this hearing, (excluding Saturdays, Sundays, and holidays) or filed and

served by mail no later than September 17, 2004, which is seven days before the time set for the

hearing (excluding Saturdays, Sundays, and holidays).  UNLESS A RESPONSE OPPOSING

THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT

A HEARING.

4. The court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 and 1334, Fed.

R. Bankr. P. 5005 and Local Rule 1070-1.  This proceeding is a core proceeding.  The petition



commencing this Chapter 13 case was filed on July 30, 2004. The case is now pending in this

court.

5. This Motion arises under 11 U.S.C. § 362 (d) and Fed. R. Bankr. P. 4001.  This motion is

filed under Fed. R. Bankr. P. 9014 and Local Rules 9013-1 – 9019-1(d).  Movant Requests

Relief with respect to personal property of the debtor subject to a lien.

6. On June 27, 2002, David Larson executed and delivered to Ward Muscatell Auto a Retail

Installment Contract and Security Agreement in the amount of $17,789.47, payable in monthly

installments thereafter beginning on August 11, 2002 with all remaining principal and interest

due at maturity on July 11, 2006. This Retail Installment Contract and Security Agreement was

subsequently assigned to State Bank & Trust.   To secure the payment, a security interest was

granted in a 2000 Dodge Ram Pickup, VIN: 1B7HF132YJ115318.  A copy of the Installment

Contract and Security Agreement, and Proof of Perfection are attached hereto.

7. The total amount due and owing as of August 27, 2004 was $13,253.12. Debtors are in

default of payment and performance of his obligations under said loan documents.

8. Debtors have little or no equity in the property.  The Debtors have scheduled the value of

the vehicle at $12,000.00. The Debtors plan does not provide for payment of the State Bank &

Trust’s secured debt.  Moreover, it is believed that Debtors intend on surrendering said collateral.

9. By reason of the foregoing, good cause exists, including lack of adequate protection, to

lift the automatic stay imposed by 11 USC section 362 to allow Movant to pursue its remedies

under State Law as State Bank & Trust has a protected interest in the property.

10.  Bank has and will incur legal fees and costs to protect and enforce its rights in the property,

which fees and costs the debtors are liable to Bank under the terms of the loan documents.



11. This is an attempt to collect a debt and any information obtained will be used for that

purpose.  This notice is required by the provisions of the Fair Debt Collection Practices Act and

does not imply that we are attempting to collect money from anyone who has discharged the debt

under the Bankruptcy Laws of the United States.

Wherefore, State Bank & Trust moves the court:

1. For an Order granting creditor relief from the automatic stay of 11 USC section 362.

2. For such other and further relief as the Court finds just and proper.

Dated this 27th day of August, 2004.

            /e/ Kyle L. Carlson                                           
Kyle L. Carlson
ANDERSON & BOTTRELL
State Bank Center, Suite 302
3100 13th Avenue Southwest
P.O. Box 10247
Fargo, North Dakota 58106-0247
(701) 235-3300
MN License #028483X
Attorneys for State Bank & Trust

VERIFICATION

I, Shelly Ritterman, of State Bank & Trust, the moving party, named in the foregoing
notice of hearing and motion, declare under penalty of perjury that the foregoing is true and
correct according to the best of my knowledge, information and belief.

Dated this 27th day of April, 2004.
            /e/ Shelly Ritterman                                         
Shelly Ritterman









UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: )
) Bankruptcy No.  04-60905 - DDO

David J. Larson and )
Dawn M. Larson, )

) Chapter 13
)

Debtor. )

MEMORANDUM OF LAW

State Bank & Trust, submits this memorandum of law in support of its motion for relief

from the stay in the above-entitled matter.

FACTS

On June 27, 2002, David Larson executed and delivered to Ward Muscatell Auto a Retail

Installment Contract and Security Agreement in the amount of $17,789.47, payable in monthly

installments thereafter beginning on August 11, 2002 with all remaining principal and interest

due at maturity on July 11, 2006. This Retail Installment Contract and Security Agreement was

subsequently assigned to State Bank & Trust.   To secure the payment, a security interest was

granted in a 2000 Dodge Ram Pickup, VIN: 1B7HF132YJ115318. The total amount due and

owing as of August 27, 2004 was $13,253.12. Debtors are in default of payment and

performance of his obligations under said loan documents. Debtors have little or no equity in the

property.  The Debtors have scheduled the value of the vehicle at $12,000.00. The Debtors plan

does not provide for payment of the State Bank & Trust’s secured debt.  Moreover, it is believed

that Debtors intend on surrendering said collateral.



ARGUMENT

Under Section 362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be

granted upon request of a creditor “for cause, including the lack of adequate protection of an

interest in property of such creditor.”  11 U.S.C. Sec. 362(d)(1). Adequate protection is not

defined in the Bankruptcy Code.  “While the concept of adequate protection is complex, its

application is intended to be flexible and molded to the needs of an individual case so that the

purposes of bankruptcy will be accomplished.”  In Re: All-Way Services, Inc., 73 B.R. 556, 565

(Bankr.E.D.Wisc. 1987).  Each case may be decided on a case by case basis with attention given

to the particular facts of the case.  H.R.Rep.No. 95-595, 95th Cong., 2d Sess. 339; In Re:

Johnson, 90 B.R. 973, 978 (Bankr.D.Minn. 1988).  Adequate protection is derived from the fifth

amendment protection of property interests of both the debtor and creditor and is meant to

reconcile the competing interests of the debtor and the creditor.  Federal Land Bank v. Carson,

(In Re: Carson), 34 B.R. 502, 505 (D.Kan. 1983).

There are a number of factors to be considered in determining whether a secured

creditor’s interest is adequately protected, such as equity; necessity of property to an effective

reorganization; ability to pay interest or give replacement liens or indubitable equivalent; and the

debtor’s care in keeping property insured and repaired.  In Re: Johnson, 90 B.R. at 979.

In this case, the Debtors plan does not provide for payment of the State Bank & Trust’s

secured debt.  Moreover, the debtors have failed to make the payments required by the terms of

the note and the debtors have little or no equity in the property.  Finally, Bank has incurred and

will incur legal fees and costs in connection with the protection and enforcement of its rights in

the property pursuant to the note.  Such circumstances constitute cause, within the meaning of

Section 362(d)(1) of the Bankruptcy Code, justifying relief from the automatic stay.  See In Re:



Brown, 70 B.R. 10, 12 (Bankr.S.D.Ohio 1986); In Re: Chapman, 23 B.R. 176, 178

(Bankr.N.D.Ill. 1982).

Pursuant to Section 362(d)(2) of the Bankruptcy Code, relief from the stay is also

appropriate where Debtor(s) have no equity in the subject property and the property is not

necessary to an effective reorganization.  11 U.S.C. Sec. 362(d)(2).  See, In Re Gellert, 55 B.R.

970 (Bkrtcy. D.N.H. 1983). In the present case, the Debtors are in default of payment and

performance of their obligations under the loan documents.  The debtors have failed to make the

payments required by the terms of the note and the debtors have little or no equity in the property

Accordingly, Movant is entitled to an order terminating the stay and authorizing it to

foreclose its security interest on the property.

Dated this 27th day of August, 2004
            /e/ Kyle L. Carlson                                           
Kyle L. Carlson
ANDERSON & BOTTRELL
State Bank Center, Suite 302
3100 13th Avenue Southwest
P.O. Box 10247
Fargo, North Dakota 58106-0247
(701) 235-3300
MN License #028483X
Attorneys for State Bank & Trust



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: )
) Bankruptcy No.  04-60905 - DDO

David J. Larson and )
Dawn M. Larson, )

) Chapter 13
)

Debtor. )

AFFIDAVIT OF SERVICE BY MAIL

     The undersigned, being first sworn, says upon her oath that a copy of each of the following:

Notice of Hearing and Motion for Relief from Stay
Memorandum of Law
Order for Relief from Stay

was caused to be deposited in the United States Mail, first class postage paid, addressed to the
following:

David Larson
14999 Walnut Lane
Miltona, MN 56354

Dawn Larson
14999 Walnut Lane
Miltona, MN 56354

U.S. Trustee's Office
1015 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN  55415

Logan Moore
Attorney at Law
1118 Broadway
Alexandria, MN 56308

Michael Farrell
P.O. Box 519
Barnesville, MN 56514

on the 27th day of August, 2004.

     Dated this 27th day of August, 2004.
            /e/ Alisha R. Thielke                                        
Alisha R. Thielke

Subscribed and sworn to before me this 27th day of August, 2004.

            /e/ Jodi M. Nelson                                            
Notary Public
My Commission Expires:  8/10/06





UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: )
) Bankruptcy No.  04-60905 - DDO

David J. Larson and )
Dawn M. Larson, )

) Chapter 13
)

Debtor. )

ORDER FOR RELIEF FROM STAY

The above-entitled matter came for hearing to be heard on the Motion of State Bank &

Trust, a creditor in the proceeding. The Court having jurisdiction, due notice having been given,

and the Court having been fully advised,

IT IS HEREBY ORDERED,

That the automatic stay heretofore entered in this case is modified to the extent necessary

to allow State Bank & Trust to pursue its state law remedies against Debtors as to the 2000

Dodge Ram Pickup, VIN: 1B7HF132YJ115318, that it has a security interest in.

NOTWITHSTANDING Federal Rule of Bankruptcy procedure 4001(a)(3), this order is

effective immediately.

Dated:

BY THE COURT:

___________________________________
Judge of Bankruptcy Court


